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Istate of .
' JONN. MoKEE,
Decensed
. YMEMORANDUM

Honorable Robert V. Bolger, Jv.dge of the Oi-phans' Court
" Division of the Court of Common Pleas of Philadselphia County, has
approved with comnendation the report filed by John J, Gallen,
" Executlve Secretary of the John BbKae Scholarship Committee, which
was filed‘gt Judge Bolgér?s direction. The report is a cdmpréhenaivs
one; a review of the acfivitiea of the Committee for the years
1958-1971. A copy of the report is attached to this memorandum.
The McKee case is one of the most unmusual in the annals
of the Orphanas' Court and has been undorfhe close personal super-
vision of Judge: Bolgor for over twanty years. |
The 'cesta‘&or, Colonsl John McKne, was & Negro and his
estate was one of the largeat ever left for charity by & man of
his race; | It 1s an inspiring sxample of integration in which a
'membef of the Negro race has supplied_#li of the funds.
_ ' IColonel John Mol(ea; reputedly asaociated with a Home Guard
Regiment of ?ennayiVanii”&uring tha Civil War, died 1n 1902 leaving

{

an estate conslating, inter alia, of real eatate in Philadelphia and
Buocka Countien, in New Jersey (McKoeo - City near the Atlantic City Race
" Track was-namd 'fox* him); A‘and'landa 1n West Virginia and other south-
orn states. His will was modelea guita extanaively alonp the lines
of that of %ophen Girard, It was drafted by Joseph P. b!cCu_llen,
Esquirg, 1&ter 8 distinguinhed Judge of the Court of Common Tleas



:"',o. 4 of Philadelphia County. After numerous pecuniary legacies
end 1ife estatea in trust %o kindred, the msi&uary estate was left

:j._._likewise in trust for the purpose of setting up, upon ‘the death of

'gthe last surviving grandchild or great-grandchild who survived him,

J 8 nautical school for an equel number of "poor white and colored
orphens” between the ages of twelve and elghteen years, Included
in his estate were 88 acres of lend (1,500 feot on the Delaware River)

- & few miles below the present BurlingtonuBristol Bridge -~ on idesl
site for the school, Although not a Roman Catholic, McKee nemed the

- Apchbishop of Philadelphia end Joseph P, MbCullen, scrivener of his
'will, as executors and trustees of his estats, The word was that
"‘ha_ héd faith.inithe contihuity end integrity of the Catholie Church,

- stemming lafgely from'tha fact that as a young men he was stricken
ﬁith émallpox and found that the only persons'who would minister to
him were Roman- Catholio nuns-; A contest was entered against the will
by his heirs in 1903 which was settled in writing through the offices
of John G. Johnson, anuire, and Mr, McCullen in the amount of $120,000
The estate ‘was then valued between $750 000 end one million dollars.
deay it is worth approximetely Ql 250 000

Cardinal Dougherty, the'aurviving,trustee; filed an account
__with this Court in 1947, believing all grandchildren living st the
f tine of . MoKes's death had dled. The valldity of the trust was
thon attacked on several pTounds, inter alia, that the purpose, because
of certain stipulations in the will, was not charitsble but mainly to
gratify the-vgnity of McKea end that the trust violated the rule against
" perpetuities, A New York 1awyér claiming to be e grendohild attscked
the will and was the main oﬁjeotor. It was reported thet this grandchild
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,.'.-,».__V.E__;v.hsa,"'v:f':tﬁm._wd_::wbﬂ;é’i' 8 a"boy_ and attended u New Bﬁgland Prepafatozy'
| 'Ac'aéemy_and ;a_smail NawAEngland college whers he distihguished
‘ himgeif in 'a-thletica. He later gradﬁatéa from Cdlwabia Law School
| _ and'wa’s ’admitted»to the New York Ber. He married two white women
in succession. Other clainiants from Virginia appéared and although
their origin wes not by way of McKee's wife it was ruled by the
‘ auditing judge that the preaumption of legitimacy was applicable,
Not unexpectedly, they joined in the abtack on the will.

- 'When the New York lawyer-claimant f£iled his attack upon
the validity of the tmsb in 194'?, the New York newspapers in
 sensational headlinas chronicled the event.  Vhen asked sbout his
‘ conneotion with the ‘decedent he said that his grandfather; Colonel
McKze, was white. A master was apnointed by the Court and among
other testimony teken by him was that of the New York lawyer-gmndson
at LeAnox Hill Hospital where he died shorily _thereafter, sllegedly
| from the shock ’fbl’lowing the expose'. The suditing judge made tie
~ finding of fact that the New York lawyer waes a grandson of McKee A
. but dismissed his and all other attacks upon the valxdlty of the.

trust .

The ';t‘und"was groesly inadequate to accomplish the estab-
'hshment oi’ 8 nautical school in accordence with the terms of the
'_-will but, beoause of ‘the ‘laudeble objective of the trust created
by & man vho had the prescience to anticipate events so accurately,
the suditing judge engaged in extensive efforts to obtain addltlonal
“monies to complete the brust 1nasmuoh as the will provided that other
funds could be added to those provided by Colonel McKee. Respectmg
the motives of the testator the auditino- judge states in his adjud-
.ication, ¥cKos Estate, 83 D. & C, 492, 518, as follows:

a. _



"“Evanté‘have‘proved the unique wisdom and fore-

sight af testator 5 purpose and seheme. One of the

vreatest social problems facing this country’ toaay,

" the handling of whieh the. whols world is watching

with keen interest, ‘is the sowcalled Negro problenm, |
¥hen this will was wrltten, fGW'white men had envisaged

it end it was, therefore, neplocted, but: Colonel McKee

felt it keenly_apd»dccided to do;something about it,.
He did =0 in_an intensely practical snd timely menner.

‘Nb doubt'he felt that immsaiata egtablishment of the

collage at the tima of his death would be inausploious

and that his estate, which was then ina&equate for the

purpose, would yield anough income prior to the death
of his last surviving grandchild living at the time of

‘his death to raise & fund 1arga snough to then establlsh
.. the oollege, at which time 2lso his plan for such & none

sagregated.institution would be generally accepted by

the public. . The plan for a nonsegregated school 1s omne

~of the most practicel and tengible ideas yot offered
~for the solution of: this great sociologioal problem.
.'Teaching colored and white to live together helps
- enormously to break down the artificial soclal
' barriors society has traditionally ratsed between
| them, and. to 1live end study together in preparation

for_serviqe_in the Navy of .the United States 19 of -
greét added value and incentive to the project.”
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o The auaiting judge 8 afforts to have the project completed

3l3}:‘prove& fruitless. He was then faced with the dilemma of applying

""};;:the well known.*x gre s dootrine ‘to the effoct that when the exact

_"'purpose of & trust cannot be fulfillea the auditing judpe mst -
B ordor the funﬂ to be used for the purpose. most nearly approximating
that of the donor or testator. The decision was reached that if the
qualifying studentq could not be given an education in the exact
ﬁannqr théVCdlonelvenviaagad; then to assist in educeting them in
-other institutions of learning through scholaréhipsvwoula most
closely approach his stated wishes., Following this; applications
for the fund wers received. Among them were private, public and
state maritime schools, several Negro collepes, a hospital, and
others, The auditing- judge ruled out all of these claims mainly
- on the ground that none of the applioants was qualified even minimally
to comply with MbKee's main purpose, that of educating an equel
number of Nbgro and white orphan boys.‘ He thereupon established
.8 acholarShip ¢0mmittae ﬁonslsting of Revelle Brown, then President
of tha Reading Company and & leading figure in the Boy Scout move=
. mgnt, the Commandant of the Fourth Navel District at League Island,
- the Superintendent of Parochial fchools of- Philadelphia, and two
Negroea, Judpe Hastle. of the United ¢ States Circuit Court of Appeals
_and Doctor C. G, Wboding of South Philaaelphia.- As Executive Secretary
~ the auditing judye appointed John J. Gallen, Professor of anineering
at Villanova Univeramty. The Orvhans' Court unanimously approved
everything decreed by the auditing judge and the Suprems Court of
Phnnsylvania affirmeds McKoe Estate, 378 Pa, 607.  The auditing
judge in awarding the income of the trust to be used for scholarshi

" didsoasa temporary expedient only. Time was not of the essence
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fjin awarding the distribution of the principal becauss of the many

| 't_ implications involvad. Therefore, the suditing judge ruled that

'reports of the operation of the Scholarship Committee shoula be
- filed every five years st which time reconsideration could be given
as to the disposition of the principal. These reports have been
 nmde, but in thg.auditing.gu&ge '8 opinion the occasion has not -
”arisen'to.justify the ewarding of the prinoipél.
Following the . oupremc Court's affirmation of this Court's
" decision a drematic incident occurred. As stated beforo, the

- settlement of the will contest in 1908 was attestod by all of the

. 1 claimants signing & typea'seftlement sgroement, While several

R unsigned copies of that agreement wore discoverad before and during
the trial, search failed to uncover eny signed copies. Howevor,
vhen the files- of the former counsel (who had died) were turned
'over to ﬁhe present attorneys for the trust, a signed copy of- the

~ agreement’ was aiscoverad. containea among others the signature
~ of the New York grandchild. "
‘ Mr. Gallen, as Fxecutive Secretary of the pphOl&TShlp Committee,
- . has been the key to the success of this project set forth in his

4  report. 'He not only delineates therein the substantlal part of his

work, but he modestly falls to state that he served in the capacity

. of what we regard as a foster father to all of the students who

. bunefitted under thia project during their attendance et the several
institutlona whers their tuition was peid for largely by this fund.
Mr. Gzllen has kept in constant communication with the admlnlstrators.

- of thess institutions as well as with the beneficiaries themselves.
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‘ _ In oonclusion, on behalf of Colonel John MbKee snd the
' publio, the Court expresses its heartfelt appreciation to the

'>“‘mgmbers of ﬁhe Mcholarship Committes for their contribution to

the-success of this unigue and worthy project and our sense of
pride that these prominent citizens have devoted their time and
* energies to the fulfillment of Colonel MocKee's ideal.

BOLGER, J.
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